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Court of Appeals of the District of Columbia 


No. 6017. 

Mrs. Josephine Bird Hall, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

No. 6018. 

Mrs. Joseph T. Bird, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 


Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioney, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Geo. E. H. Goodner, Esq. 

For Comm’r: F. B. Schlosser, Esq. 

Docket Entries. 

1930. 

Dec. 23. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 23. Copy of petition served on General Counsel. 

1931. | 

Jan. 15. Answer filed by General Counsel. 

“ 24. Copy served—assigned General Calendar. 

1—6017a ! 
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1932. 

Jul. 1. Hearing set September 13, 1932. 

Aug. 13. Application for order to take depositions filed by 
taxpayer. 8/19/32 withdrawn. 

44 19. Motion to consolidate with docket 51532 filed by 
taxpayer. 8/23/32 granted. 

Sep. 13. Heariiig had before Eugene Black, Div. 15. Sub¬ 
mitted on merits. Stipulation of facts filed. 
Briefs due in 30 days. 

44 15. Transcript of hearing of September 13,1932, filed. 
4 4 20. Brief filed by taxpayer. 

Oct. 8. Brief filed by General Counsel. 

1933. 

Feb. 15. Memorandum opinion rendered, Eugene Black, 
Div. 15. Judgment will be entered for re¬ 
spondent. 

44 17. Decision entered, Eugene Black, Div. 15. 

44 20. Motion for review bv the whole Board filed by 

» * 

taxpayer. 

44 21. Order that motion for review of memorandum 
opinion be denied, entered. 

Mav 15. Stipulation for review bv Court of Appeals of 
D. C. filed. 

44 15. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

44 15. Proof of service filed by taxpayer. 

44 16. Praecipe with proof of service thereon filed. 

2 Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Geo. E. H. Goodner, Esq. 

For Comm’r: F. B. Schlosser, Esq. 

Docket Entries. 

1930. 

Dec. 23. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

44 23. Copy of petition served on General Counsel. 


3 


DAVID BURNET, COM MR. OF INTERNAL REV. 

1931. 

Jan. 15. Answer filed by General Counsel. 

“ 24. Copy served on taxpayer. General Calendar. 

1932. | 

Jul. 1. Hearing set September 13, 1932. 

Aug. 13. Application for order to take depositions filed by 

taxpayer. 8/19/32 withdrawn. 

Aug. 19. Motion to consolidate with docket 51531 filed by 
taxpayer. 8/23/32 granted. 

Sep. 13. Hearing had before Eugene Black, Div. 15. Sub¬ 
mitted on merits. Stipulation of facts filed. 
Briefs due in 30 days. 

4 4 15. Transcript of hearing of September 1^, 1932, filed. 
“ 20. Brief filed by taxpayer. 

Oct. 8. Brief filed by General Counsel. 

1933. 

Feb. 15. Memorandum opinion rendered, Eugene Black, 
Div. 15. Decision will be entered f^r respond¬ 
ent. 

“ 17. Decision entered, Eugene Black, Div. li5. 

“ 20. Motion for review by full Board filed by taxpayer. 
4 4 21. Order denying motion for review of opinion 
entered. 

Mav 15. Stipulation for review by Court of Appeals of 
D. C. filed. ! 

“ 15. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 15. Proof of service filed by taxpayer. 

‘ ‘ 16. Praecipe with proof of service thereon {filed. 

3 [Stamp:] United States Board of Tak Appeals. 

Filed Dec. 23, 1930. 

United States Board of Tax Appeals.! 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re- 
delermination of the deficiency set forth by thq Cominis- 
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sioner of Internal Revenue in his notice of deficiency (Bu¬ 
reau Symbols: IT:AR:C-1-OVN-60D), dated December 1, 
1930, and as a basis of her proceeding alleges as follows: 

1. The petitioner is an individual residing at Broadway 
and Valentine Road, Kansas Citv, Missouri. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner 
on December 1st, 1930. 

3. The taxes in controversy are income taxes for the 
calendar year 1928, and for $495.99. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) In computing taxable net income, respondent has 
erroneously disallowed as a deduction an attorney’s fee 
paid by petitioner in the amount of $2,828.60. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner filed a timely income tax return for the 
calendar year 1928, with the Collector at Kansas City, 
Missouri. 

(b) Petitioner and her mother, Mrs. Joseph T. Bird, 
were the sole heirs and legatees of Joseph T. Bird who 

died in 1918, each receiving one-half of his estate. 
4 In 1925 they, as heirs at law and next of kin, filed 
with the Commissioner of Internal Revenue a claim 
for refund of part of the estate tax paid by or on behalf 
of the estate of i said Joseph T. Bird, deceased. In 192S 
said claim was allowed by the Commissioner of Internal 
Revenue for $16,000.32, and one-half of this amount, or 
$8,000.16, together with interest thereon in the amount of 
$3,314.25, total $11,314.41, was paid in that year. 

(c) Petitioner included the interest of $3,314.25 in her 
said 1928 return, and deducted her share of the attorney’s 
fee, paid in obtaining said refund, in the amount of 
$2,828.60. 

(d) In auditing said return respondent has disallowed 
the said attorney’s fee as a deduction from income, which 
disallowance gives rise to the error noted above. 

6. Wherefore, the petitioner prays that this Board may 
hear the proceeding and find and hold: 
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(a) That the said attorney’s fee in the amount of 
$2,828.60 is deductible in computing income. 

(b) That the net income and tax liability should be re¬ 
determined in accordance with the foregoing finding, 

and grant such further relief as petitioner may be entitled 
to or which to the Board may seem equitable ^nd proper. 

GEO. E. H. GOODNER, 

Counsel for Petitioner. 

Address: Munsey Building, Washington, D. C. 

5 Verification. 

State of Missouri, 

County of Jackson, ss: 

i 

Mrs. Josephine Bird Hall, being duly swornj says that 
she is the petitioner above named; that she hajs read the 
foregoing petition, or had the same read to ijer, and is 
familiar with the statements contained therein^ and that 
the facts stated are true, except as to those factjs stated to 
be upon information and belief, and those facets she be- 

Iipvpq Vvp tTnp 

(Signed) ’ MRS. JOSEPHINE BIRD! HALL. 

! 

Subscribed and sworn to before me this 16th clay of De¬ 
cember, 1930. 

(Signed) L. FRED EVANS, 

[seal.] Notary Public. 

My com. expires July 18, 1933. 

6 Exhibit “A”. 

Treasury Department, Washington. | 

Dec. 1, 1930. 

Mrs. Josephine Bird Hall, 

c/o Emery, Bird, Thayer Dry Goods Company, 

11 and Grand Avenue, 

Kansas City, Missouri. 

Madam : 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $495.99 as 
shown in the statement attached. 
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In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiencv. 

Respectfullv, 

DAVID BURNET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 

7 Statement . 

IT :AR :C-1. OVN-60D. 

In re: Mrs. Josephine Bird Hall, % Emery, Bird, Thayer 
Dry Goods Co., 11 and Grand Avenue, Kansas City, Mis¬ 
souri. 


Tax Liability. 

Corrected tax Tax previously 


Year. liability. assessed. Deficiency. 

1928 . $5,061.06 $4,565.07 $495.99 


Reference is made to the report of the internal revenue 
agent in charge at St. Louis, Missouri, covering an investi¬ 
gation of your income tax liability for the year 1928. Ref¬ 
erence is also made to the information submitted in the pro¬ 
test filed with the revenue agent in charge under date of 
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June 5, 1930, and to the additional information presented 
at the conference held in this office under date of Septem¬ 
ber 11, 1930. | 

Careful consideration has been given to your contention 
that in arriving at the taxable income for the ye&r 1928, the 
item of $2,828.60 claimed as a deduction on your return 
for that year constitutes a proper deduction thereon since 
it represented your pro rata share of fees paid by the Es¬ 
tate of Joseph T. Bird to attorneys for services rendered 
which resulted in obtaining a refund of Federal Estate taxes 
in connection with that estate. You claim that tike expendi¬ 
ture was therefore necessary in order to safeguard your 
interest and recover a portion of the estate to which you 
are entitled; that the management of your own property and 
that of the Estate of Joseph T. Bird constituted your busi¬ 
ness in 1928 and therefore the attorneys’ fees represented 
a necessary business expense and further that thb disallow¬ 
ance of this item is unwarranted and unreasonable in view 
of the fact that you had been required to include jas income, 
interest which was received on the estate tax refund. 

In accordance with the provisions of Income ijax Ruling 
#1319, page 196, Cumulative Bulletin 1-1, it isj held that 
similar expenditures paid by a residuary legatee of an 
estate in obtaining a refund of Federal estate itax which 
resulted in the receipt of a larger legacy were nop expenses 
incurred in trade or business and were not properly de¬ 
ductible from gross income. In your case the fee$ were not 
expended to acquire or protect your income buf in order 
to increase the amount of the estate and thus enlarge the 
amounts of its legacies. 

It is held that vour interest in 1928 in the Estate of 
Joseph T. Bird did not constitute a business #ithin the 
meaning of that term as used for income tax purposes. 

With respect to your claim that the deduction Should be 
allowed by reason of the fact that you wer<j required 
8 to include as income the interest received on a re¬ 
fund of tax of the estate, you are advised that the 
statute requires the inclusion in gross income of all items 
of income (except those specifically exempt) but! provides 
onlv for certain classes of deductions. 

Your contention relative to the item of $2,828.60 is, there¬ 
fore, denied. 


8 


MRS. JOSEPHINE BIRD HALL VS. 


The adjustment of your return is shown as follows: 


Total net income reported on return 

.$61,031 68 

Add: 

1. Additional rental income .... 

. 263 58 

2. Attorneys’ fees disallowed .. 

. 2,828.60 

Total net income as adjusted . 

. 64,123 86 

Less: 

Dividends . 

$66,546 39 

Interest on United States obliga- 

tions . ... 

98.33 

—.- 66,644 72 

Income subject to normal tax 

. None 

Surtax on $64,123.86 . 

. $5,061.06 

Tax liability. 

. 5,061 06 

Tax previously assessed. 

. 4,565.07 

Deficiency . 

. $495 99 


Explanation of Changes. 

1. The net income received by you from rental property 
is showm to be $2,797.72 instead of $2,534.14 as reported 
on the return. 

2. The adjustment indicated above under item 1 has been 
previously explained in this communication. 

Inasmuch as vou have authorized Mr. George E. H. 
Goodner, Munsey Building, Washington, D. C., to represent 
you in matters pertaining to your tax liability for the year 
under consideration, a copy of this communication has been 
mailed to him. 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and re¬ 
mittance should then be made to him. 
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9 [Stamp:] United States Board of Ta[x Appeals. 

Filed Jan. 15, 1931. 

United States Board of Tax Appeals 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. j 

The Commissioner of Internal Revenue by hi)s attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the abc|ve-entitled 
appeal admits and denies as follows: 

1, 2, and 3. Admits the allegations of fact contained in 
paragraphs (1), (2), and (3) of the petition. 

4. Denies that the respondent erred in the determination 
of the said deficiency as alleged in paragraph 4(a) of the 
petition. 


5. Admits the allegations of fact contained in 


sub-para¬ 


graph (a) of paragraph (5) of the petition. 

Denies all the material allegations of fact contained in 
sub-paragraph (b) of paragraph (5) of the petition. 

Admits that the petitioner deducted in her 1^28 return 
the sum of $2,828.60 as an attorney’s fee, but denies all 
other allegations of fact contained in sub-paragraph (c) of 
paragraph (5) of the petition. 

Admits the allegations of fact contained in 
graph (d) of paragraph (5) of the petitiod. 

10 6. Denies generally and specifically each ^nd every 

allegation of the petition not hereinbefore admitted, 
qualified or denied. 

d. 


sub-para- 


?eZ, 


Wherefore it is praved that the appeal be deni^< 
(Signed) “ C. M. CHAREST, 

General Couni 

Bureau of Internal Revenue. 

Of Counsel: 

F. B. SCHLOSSER, 

Special Attorney , 

Bureau of Internal Revenue. 

scr. 1/14/31. 

2—6017a 
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11 [Stamp:] United States Board of Tax Appeals. 

Filed Dec. 23, 1930. 

United States Board of Tax Appeals. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

*. » 

sioner of Internal Revenue in his notice of deficiency^(Bu¬ 
reau Symbols: IT :AR :C-1-OVN-60D), dated December 1, 
1930, and as a basis of her proceeding alleges as follows: 

1. The petitioner is an individual residing at Broadway 
and Valentine Road, Kansas City, Missouri. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
December 1st, 1930. 

3. The taxes in controversv are income taxes for the cal- 

* 

andar year 1928, and for $558.43. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) In computing taxable net income, respondent has er¬ 
roneously disallowed as a deduction an attorney’s fee paid 
by petitioner in the amount of $2,828.61. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner filed a timely income tax return for the 
calendar year 1928, with the Collector at Kansas City, Mis¬ 
souri. 

(b) Petitioner and her daughter, Mrs. Josephine Bird 
Hall, were the sole heirs and legatees of Joseph T. Baird 

who died in 1918, each receiving one-half of his es- 

12 tate. In 1925 they, as heirs at law and next of kin, 
filed with the Commissioner of Internal Revenue a 

claim for refund of part of the estate tax paid by or on 
behalf of the estate of said Joseph T. Bird, deceased. In 
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, I 

1928 said claim was allowed by the Commissioner of In¬ 
ternal Revenue for $16,000.32, and one-half of this amount, 
or $8,000.16, together with interest thereon in the amount 
of $3,314.26, total $11,314.42, was paid to petitioner in that 
year. 

(c) Petitioner included the interest of $3,314.26 in her 
said 1928 return, and deducted her share of the attorney’s 
fee, paid in obtaining said refund, in the amount of 
$2,828.61, which was also paid in 1928. 

(d) In auditing said return respondent has disallowed 
the said attorney’s fee as a deduction from income, which 
disallowance gives rise to the error noted abov^. 

6. Wherefore, the petitioner prays that this Board may 
hear the proceeding and find and hold: 

(a) That the said attorney’s fee in the [amount of 
$2,828.61 is deductible in computing income. 

(b) That the net income and tax liability should be re¬ 
determined in accordance with the foregoing finding. 

and grant such further relief as petitioner may be entitled 
to or which to the Board may seem equitable ancjl proper. 

GEO. E. H. GOOD^ER, 

Counsel for Petitioner. 


Address: Munsey Building, Washington, D. C. 

13 Verification. 

State of Missouri, 

County of Jackson, ss: 

Mrs. Joseph T. Bird, being duly sworn, says that she is 
the petitioner above named; that she has read the forego¬ 
ing petition, or had the same read to her, and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 

information and belief, and those facts she believes to be 

7 

true. 

(Signed) MRS. JOSEPH T.j BIRD. 


Subscribed and sworn to before me this 17th day of De¬ 
cember, 1930. I 

(Signed) L. FRED EVANS, 

[seal.] Notary] Public. 

My com. expires July 18th, 1933. 
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Exhibit “A”. 


Treasury Department, Washington. 


Dec. 1, 1930. 


Mrs. Joseph T. Bird, 

c/o Emery, Bird, Thayer Dry Goods Company, 
Kansas Citv, Missouri. 

* 7 


Madam : 


You are advised that the determination of your tax 
liability for the year 1928 discloses a deficiency of $558.43 
as shown in the statement attached. 


In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
bv permitting an earlv assessment of anv deficiencv and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 


(Signed) 


DAVID BURNET, 

Commissioner, 
By J. C. WILMER, 

Deputy Commissioner. 


Enclosures: Statement, Form 882, Form 870. 


DAVID BURNET, COMMR. OF INTERNAL REV. 
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15 Statement . 

IT :AR :C-1. OVN-60D. 

i 

i 

In re: Mrs. Joseph T. Bird, c/o Emery, Bird, Thayer Dry 
Goods Co., Kansas City, Missouri. 

i 

Tax Liability. 

Corrected tax Tax previously 


Year. liability. assessed. Deficiency. 

1928. $4,099.88 $3,541.45 $558.43 


Reference is made to the report of the internal revenue 
agent in charge at St. Louis, Missouri, covering an in¬ 
vestigation of your income tax liability for the year 1928. 
Reference is also made to the information submitted in 
the protest filed with the revenue agent in charge under 
date of June 5, 1930, and to the additional information 
presented at the conference held in this office lender date 
of September 11, 1930. ! 

Upon the basis of the additional information furnished, 
lease expenses amounting to $1,025.00 attributable to the 
year 1928 in connection with the five-year lease on property 
located at Grand Avenue have been allowed as a deduction 
against income reported in 1928 instead of $51^.50 as al¬ 
lowed in office letter of September 2, 1930. 

Careful consideration has been given to your contention 
that in arriving at the taxable income for the year 1928, 
the item of $2,828.61 claimed as a deduction oil your re¬ 
turn for that year constitutes a proper deduction thereon 
since it represented your pro rata share of fee$ paid by 
the Estate of Joseph T. Bird to attorneys foil* services 
rendered which resulted in obtaining a refund of Federal 
estate taxes in connection with that estate. You (flaim that 
the expenditure was therefore necessary in ordef to safe¬ 
guard your interest and recover a portion of thej estate to 
which you were entitled; that the management of your own 
property and that of the Estate of Joseph T. Bird con¬ 
stituted your business in 1928 and therefore the attorneys ? 
fees represented a necessary business expense anjl further 
that the disallowance of this item is unwarrante4 and un¬ 
reasonable in view’ of the fact that you had been required 
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to include as income, interest which was received on the 
estate tax refund. 

In accordance with the provisions of Income Tax Ruling 
#1319, page 196 Cumulative Bulletin 1-1, it is held that, 
similar expenditures paid by a residuary legatee of an 
estate in obtaining a refund of Federal estate tax which 
resulted in the receipt of a larger legacy were not expenses 
incurred in trade or business and were not properly de¬ 
ductible from gross income. In your case the fees were 
not expended to acquire or protect your income but in order 
to increase the amount of the estate and thus enlarge the 
amounts of its legacies. 

16 It is held that your interest in 1928 in the Estate 
of Joseph T. Bird did not constitute a business 
within the meaning of that term as used for income tax 
purposes. 

With respect Ito your claim that the deduction should be 
allowed by reason of the fact that you were required to in¬ 
clude as income the interest received on a refund of tax of 
the estate, you are advised that the statute requires the in¬ 
clusion in gross income of all items of income (except those 
specifically exempt) but provides only for certain classes of 
deductions. 

Your contention relative to the item of $2,828.61 is, 
therefore, denied. 

The adjustment of your return is shown as follows: 


Total net income reported on return. $53,311.99 

Add: 

1. Attornev’s fees disallowed. 2,828.61 

2. Increase in net income from rental prop- 

ertv . 234.47 


Total net income as adjusted. $56,375.07 

Less: 

Personal exemption . $1,500.00 

Dividends . 44,577.62 46,077.62 


Income subject to normal tax. $10,297.45 


Normal tax at 1 on $4,000.00. $60.00 

Normal tax at 3% on $4,000.00 . 120.00 

Normal tax at 5 c /c on $2,297.45 . 114.87 

Surtax on $56,375.07 . 3,856.26 

Total:. $4,151.13 
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Less: Credit allowable on account of earned net 

income..j. 51.25 

I _ 

Tax liability . 4,099.88 

Tax previously assessed. 3,541.45 

I - 

Deficiency . $558.43 

Explanation of Changes. 

1. The adjustment shown under item 1 has been previ¬ 
ously explained in this communication. 

2. Special assessments or taxes of $234.47 paid by you in 
connection with rental property have been disallowed in¬ 
asmuch as taxes of this character are not deductible for 
income tax purposes. See article 153 of Regulations 74. 

Inasmuch as you have authorized Mr. George E. H. 
Goodlier, Munsey Building, Washington, D. C,, to repre¬ 
sent you in matters pertaining to your tax liability for the 
year under consideration, a copy of this letter has been 
mailed to him. 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and re¬ 
mittance should then be made to him. 

17 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 15, 1931. 

United States Board of Tax Appeal^. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition filed in the above-entitled 
appeal admits and denies as follows: 

1, 2, and 3. Admits the allegations of fact contained in 
paragraphs (1), (2), and (3) of the petition. 

4. Denies that the respondent erred in the determination 
of the said deficiency as alleged in paragraph 4 (a) of the 
petition. 
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5. Admits the allegations of fact contained in sub-para¬ 
graphs (a) of paragraph (5) of the petition. 

Denies all the material allegations of fact contained in 
sub-paragraph (b) of paragraph (5) of the petition. 

Admits that the petitioner deducted in her 1928 return 
the sum of $2,828.61 as an attorney’s fee, but denies all 
other allegations of fact contained in sub-paragraph (c) of 
paragraph (5) of the petition. 

Admits the allegations of fact contained in sub-para¬ 
graph (d) of paragraph (5) of the petition. 

18 6. Denies generally and specifically each and 
every allegation of the petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is praved that the appeal be denied. 
(Signed.) ‘ C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue . 

Of Counsel: 

F. B. SCHLOSSER, 

Special Attorney , 

Bureau of Internal Revenue . 

scr. 1/14/31. 

19 U. S. Board of Tax Appeals. Filed at Hearing Sept. 

13, 1932. 

United States Board of Tax Appeals. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Facts. 

It is hereby agreed and stipulated by and between the 
parties hereto, through their respective attorneys, that the 
following facts are true and may be taken as true by the 
Board of Tax Appeals and included in its Findings of Fact 
in these proceedings: 
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1. Joseph T. Bird was a citizen of the United States and 
a resident of Kansas City, Missouri. He died testate on 
September 8th, 1918, leaving one-half of his estate to his 
wife, Mrs. Joseph T. Bird (petitioner), one-fourth of his 
estate to his daughter, Miss Josephine Bird (now Mrs. 
Josephine Bird Hall, petitioner), and one-fourth of his 
estate in trust to be paid over to his daughter, Miss Jo¬ 
sephine Bird (now Mrs. Josephine Bird Hall, (petitioner) 
at the end of five years from the closing of his Estate. 

2. Mrs. Joseph T. Bird, petitioner, was appointed and 
duly qualified as executrix of said estate and entered upon 
her duties as such on September 16, 1918. In <jlue time a 
Federal Estate Tax Return was filed on behalf of said 
estate. 

3. On November 26, 1919, the said estate was blosed and 
the property was distributed by the executrix pursuant to 
the terms of the will, one-half to Mrs. Joseph T. Bird, one- 
fourth to Miss Josephine Bird, and onc-fourtp to Mrs. 
Joseph T. Bird, Trustee for Miss Josephine Bird. At that 
time the Federal Estate Tax due from said estate had not 
been paid and, pursuant to the Court’s order, Mrs. Joseph 
T. Bird, Miss Josephine Bird, and Mrs. Joseph T. Bird, 
Trustee for Miss Josephine Bird under the saijl will, ex¬ 
ecuted an agreement whereby they assumed apd agreed 
to pay the Federal Estate Tax which might become pay¬ 
able. 

20 4. Thereafter the said Mrs. Joseph T. feird, Miss 

Josephine Bird, and Mrs. Joseph T. Bir(^, Trustee, 
paid the total Federal Estate Tax which was assessed by 
the Commissioner of Internal Revenue in the tot^il amount 
of $309,679.93. ! 

5. On November 26th, 1924, the said trust was terminated 
and Mrs. Joseph T. Bird delivered and turned over to Miss 
Josephine Bird the one-fourth interest in the property of 
said estate which she had held in trust for said Josephine 
Bird up to that time. 

6. On September 19, 1925, Mrs. Joseph T. Bird and Miss 
Josephine Bird, as heirs of law and next of kin of Joseph 
T. Bird, deceased, filed with the Collector of Internal Rev¬ 
enue at Kansas City, Missouri, a refund claim in which 
they demanded refund of $20,889.12 of the Federal Estate 
tax paid by them on behalf of said estate. Said cjaim was 
rejected by the the Commissioner of Internal Revenue on 
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April 26, 1926, and thereafter, on December 6, 1927, the 
claimants filed suit in the Court of Claims of the United 
States (NO. H-524) on said claim. Thereafter said refund 
claim was reconsidered bv the Commissioner of Internal 
Revenue and allowed in the sum of $16,000.32, whereupon 
said suit was dismissed. 

7. Pursuant to the allowance of said refund claim pe¬ 
titioner, Mrs. Joseph T. Bird, in 1928, received from the 
Commissioner of Internal Revenue the sum of $8,000.16 
together with interest thereon in the amount of $3,314.26, 
total $11,314.42, and Mrs. Josephine Bird Hall, petitioner, 
in 1928, received from the Commissioner the sum of 
$8,000.16 together with interest thereon in the amount of 
$3,314.25, total $11,314.41. 

8. For procuring said refund and interest, petitioners 
paid an attorney’s fee of $5,657.21. 

9. Petitioner, Mrs. Joseph T. Bird, included as income 
in her 1928 income tax return the sum of $3,314.26, repre¬ 
senting the interest received by her on said refund, and 
deducted in said return the sum of $2,828.61, her half of 
the said attornev’s fee. 

10. Petitioner, Mrs. Josephine Bird Hall, included as 
income in her 1928 income tax return the sum of $3,314.25 
representing the interest received by her on said refund 
claim and deducted in said return the sum of $2,828.60, her 
half of the said attornev’s fee. 

11. The Commissioner of Internal Revenue has disal¬ 
lowed the attornev’s fees as deductions in each case. 

m/ 

12. Each of said petitioners rendered tax returns on the 
cash receipts and disbursements basis. 

13. The estate of said Joseph T. Bird at the time of his 
decease consisted of twelve separate pieces of real estate 
in Kansas City, Missouri, valued in said estate tax return 
at the total of $619,825.00; 501 shares of Emery, Bird, 

Thayer Dry Goods Company stock, valued in said 
21 return at $876,750.00; 800 shares of Emery, Bird, 
Thayer Realty Company stock, valued in said re¬ 
turn at $600,000.00; mortgages and notes receivable, bonds 
and cash aggregating $486,397.56; and other miscellaneous 
property. After taking the deductions allowed by law the 
net estate for Federal tax purposes was returned at $2,112,- 
668.71, which amount was subsequently increased by the 
Commissioner of Internal Revenue to $2,769,142.36, on 
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which amount the aforesaid Federal Estate tpx was as¬ 
sessed and paid. 

14. The Commissioner’s increase in the net estate was 
due to his increasing the value of some of the assets over 
the value at which they were returned and the said refund 
was allowed on the ground that the Commissioner had 
overstated the value of the said Emery, Bird, Thayer 
Realty Company stock. 

15. Since the closing of said estate on November 26, 1919, 
petitioners have been actively engaged in managing and 
looking after the aforesaid 12 pieces of real estate and col¬ 
lecting the rents therefrom and in collecting j:he income 
from said stocks, bonds, notes and mortgages and in re¬ 
investing the proceeds. Mrs. Joseph T. Bird )ias been a 
director and president of the Emery, Bird, Thayer Dry 
Goods Company ever since the death of her husband in 
1918, though not actively engaged in the management of its 
affairs 

(Signed) GEO. E. H. GOODNER,! 

Attorney for Mrs. Joseph T. Bird 

and Mrs. Josephine Bird Hall. 

(Signed) C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

i 

22 United States Board of Tax Appeals. | 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. . I 

Commissioner of Internal Revenue, Respondent. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

George E. H. Goodner, Esq., for the petitioner. 

F. B. Schlosser, Esq., for the respondent. 

Memorandum Opinion . 

Black: In these two cases, which were consolidated for 
hearing, the respondent determined deficiencies for the 
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calendar year 1928 as follows: Mrs. Josephine Bird Hall 
$495.99; Mrs. Joseph T. Bird, $558.43. 

The single question involved is the deductibility of at¬ 
torney’s fees paid by the petitioners in securing a refund 
of an overpayment of estate taxes. The facts have been 
agreed upon by written stipulation filed herein, which is 
hereby referred to and made part hereof as our Findings 
of Fact, as fully as if copied herein. 

Briefly stated, the essential facts are that Joseph T. Bird, 
of Kansas City, Missouri, died September 8, 1918, leaving 
a large estate consisting of real estate, mortgages, notes, 
bonds, cash and large stockholdings in the Emery, Bird, 
Thayer Dry, Goods Company and the Emery, Bird, 
23 Thayer Realty Company. The latter two companies 
owned and operated a large department store. By 
his will the decedent left one-half of his estate to his 
widow, the petitioner Mrs. Joseph T. Bird, one-fourth to 
his daughter, the petitioner Mrs. Josephine Bird Hall, and 
one-fourth to the petitioner Mrs. Bird, as trustee for Mrs. 
Hall to be held for five years after the closing of the estate. 

The petitioner Mrs. Bird was appointed and qualified as 
executrix on September 16, 191S, and on November 26, 1919, 
the estate was closed and the property was distributed pur¬ 
suant to the terms of the will. At this time the Federal 
Estate tax had not been paid and under order of court the 
distributees (petitioners herein) agreed to pay such estate 
taxes as might become payable. The estate taxes in the 
sum of $309,679.93 were subsequently paid by Mrs. Joseph 
Bird, Mrs. Josephine Bird Hall, and Mrs. Bird, as trustee, 
and on November 26, 1924, the trust of the one-fourth in¬ 
terest of petitioner, Mrs. Hall, was terminated and that part 
of the estate delivered to her. 

Thereafter on September 19, 1925, the petitioners, as 
heirs-at-law of Joseph T. Bird, filed a claim for the refund 
of $20,889.12, overpayment of estate tax, which was denied. 
A suit was then filed in the Court of Claims and before a 
judgment was rendered the respondent reconsidered his 
former ruling and allowed a refund of $16,000.32 with in¬ 
terest of $6,628.52, being a total of $11,314.41 for each 
petitioner. Attorney’s fees of $5,657.21 were paid by peti¬ 
tioners. 

In making their returns for income tax each petitioner 
included therein the sum of $3,314.26 being the interest re- 
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ceived by her on the refund, and took deduction for $2,- 
828.61, her half of the attorney’s fees, which deductions 
were disallowed by the respondent. 

Since the closing of the Bird estate, the petitioners have 
been engaged in managing and collecting the rents 

24 from the real estate and in collecting the income from 
the stocks, bonds, notes and mortgages and in rein¬ 
vesting the same. Petitioner, Mrs. Bird, has been a di¬ 
rector and president of the Emery, Bird, Thayer J)ry Goods 
Company ever since the death of her husband in 1918, 
though not actively engaged in its management.! 

Petitioners claim that the disallowance of the Attorney’s 
fees was erroneous and submit (1) that in managing the 
large estate left them by Joseph T. Bird, collecting rents, 
interest, and dividends and reinvesting the same, they were 
engaged in business, and (2) that the attorney’s fee paid 
in obtaining the refund and interest was an ordinary and 
necessary expense incurred in the business of the peti¬ 
tioners, and therefore deductible. 

We are not inclined to dispute petitioners’ firsj; proposi¬ 
tion that in managing the estate left them by .Joseph T. 
Bird, such as collecting rents, and interest from th^ir invest¬ 
ment and dividends from their corporate stock, and in 
reinvesting the money thus obtained in other property and 
securities, they were engaged in business. We tl^ink there 
is support for such contention, both in Board cases and 
court cases. 

In the recent case of Bula E. Croker , 27 B. T. A. —, 
promulgated January 31, 1933', we held that the sale and 
care of the property which the taxpayer had inherited from 
her husband, constituted her business and we allowed as a 
deduction $900 paid in attorney’s fees, incurred in [carrying 
on such business. In the same opinion, however^ we dis¬ 
allowed as a deduction $2,473.81 paid to another firm of 
attorneys, because such amount did not represent expenses 
incurred in any trade or business, but represented fees paid 
in a law suit defending the taxpayer’s title to certain prop¬ 
erty. Such fees were paid not in the capacity of adminis¬ 
trator or executor of an estate but in the capacity of the 
taxpayer as an individual. For the same reason that we 
disallowed the deduction of the latter item, we cannot agree 
to petitioners’ second proposition. We do i}°t think 

25 the prosecution by petitioners, in their individual 
capacities, of a claim for refund in the name of the 
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Estate of Joseph T. Bird, was in pursuit of any business 
carried on by petitioners, nor do we think that the at¬ 
torney’s fees incurred therein were an ordinary and neces¬ 
sary expense incurred in any trade or business carried 
on by petitioners. 

The recent case of Clara Hill Lindley , 26 B. T. A. 741, 
is decisive of this case. There, as here, the petitioner was 
an heir of a large estate. The administrator of the estate 
paid a deficiency in estate tax and afterwards instituted an 
action in the District Court for a refund, which was de¬ 
cided against him. He declined to take an appeal and so 
notified the heirs, who agreed to prosecute the appeal at 
their expense and hold the administrator harmless. This 
was done and the case was reversed with the result that the 
petitioner and others received large refunds with interest 
and costs. Attorney’s fees of $14,936.22 were claimed as 
a deduction by the taxpayer, and denied by the Commis¬ 
sioner. In that case, as here, the taxpayer was a woman 
of large means and mainly managed her own property 
through the agency of a trust company. It was claimed that 
she was engaged in business and that the attorney’s fee 
in procuring the refund was an ordinary and necessary 
business expense, but we held otherwise. We said in part: 

26 * * * The expense incurred under the facts 

set out in the findings, if paid by the administrator, 

would have been clearlv deductible bv him from income of 

* * 

the estate. However, this expense is not a payment by the 
estate incident to the carrying on of the business of admin¬ 
istration, but one by petitioner as an heir at law of the 
decedent in protecting her interest as a beneficiary of the 
estate. We can not agree with petitioner’s contention that 
in employing counsel and prosecuting the appeal she was 
merelv carrving on the business of administration of the 
estate, and, even if such conclusion could be reached, it 
would not sustain a personal deduction by petitioner in her 
individual capacity of expenses incurred for the estate. 

As an alternative theory petitioner contends that the 
expenditures in question were ordinary and necessary 
expenses incurred by her in carrying on her individual busi¬ 
ness. In support of this she has shown that she is a woman 
of means, manages her property and makes many sales and 
purchases of securities. 
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It may be that expenses incident to the personal activities 
of petitioner in handling her estate and producing income 
1 herefrom represent deductible business expenses, but as to 
the expense here in question we can not see any connection 
with such business. The inheritance of property is as¬ 
suredly not an incident of her purported busijness. This 


expense was merely the cost to petitioner of securing her 
portion of such inheritance. In George P. Douglas , 
1 B. T. A. 372, we said: “Legal expenses incurred in break¬ 
ing a will by which a taxpayer comes into possession of his 
inheritance are not expenses incurred in carrying on a 
trade or business.” 

We think it clear that the attorney’s fees involved herein 
did not grow out of, nor were they connected with any busi¬ 
ness carried on by the petitioners. See also Gertrude D. 
Walker, 20 B. T. A. 937, affirmed by Circuit Cojurt of Ap¬ 
peals for the Third Circuit, January 5, 1933|; Bula E. 
Croker, 21 B. T. A. 240, affirmed by District Court of Ap¬ 
peals, January 3, 1933. 

We do not consider the several cases cited by petitioners 
in point as the facts were clearly different as in some the 
expense was incurred in the administration of an estate, 
or conduct of a trust, while in others the expeiise clearly 
grew out of the conduct or operation of a business. 

Decision will be entered for the respondent. 

Enter. 


Entered Feb. 15, 1933. 

27 United States Board of Tax Appeals, Washington. 


Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

■ 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered February 15, 1933, it is 



24 


MRS. JOSEPHINE BIRD HALL VS. 


Ordered and decided that there is a deficiency of $495.99 
for the calendar year 1928. 

90 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed)! EUGENE BLACK, 

Member. 

Entered Feb. 17, 1933. 


28 United States Board of Tax Appeals, Washington. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered February 15, 1933, it is 
Ordered and decided that there is a deficiency of $558.43 
for the calendar vear 1928. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ! EUGENE BLACK, 

Member. 

Entered Feb. 17, 1933. 

29 United States Board of Tax Appeals, Washington. 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Docket No. 51532. 


Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

The Board having entered its memorandum opinion in 
the above entitled proceeding on February 15, 1933, the 
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petitioner filed a motion for the review of said opinion by 
the entire Board, and upon careful consideration of the 
grounds set forth in support thereof, it is 
Ordered that the petitioner’s motion be and the same is 
hereby denied. 

I 

[Seal U. S. Board of Tax Appeals.] 

(Signed) LOGAN MORRIS, 

Chairman. 

Washington, D. C., February 21, 1933. 

30 [Stamp:] United States Board of Tax Appeals. 

Filed May 15, 1933. 

I 

United States Board of Tax Appeals, j 
Docket No. 51531. 

i 

I 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

I 

v. j 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Court of Review . 

It is hereby agreed and stipulated, by and between coun¬ 
sel for the respective parties, that the review of the above 
designated proceedings may be had in the Court of Appeals, 
District of Columbia. 

(Signed) GEO. E. H. GOODNER, 

Counsel for Petitioners. 

C. M. CHAREST, j 

General Counsel, 

' l 

Bureau of Internal Revenuft, 

Counsel for Respondent. 
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31 [Stamp:] United States Board of Tax Appeals. 

Filed May 15, 1933. 

In the Court of Appeals, District of Columbia. 

Board of Tax Appeals Docket Nos. 51531 and 51532. 

Mrs. Josephine Bird Hall and Mrs. Joseph T. Bird, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable the Chief Justice and the Associate 
Justices of the Court of Appeals, District of Columbia: 

This is a petition for review of a decision of the United 
States Board of Tax Appeals. 

I. Jurisdiction. 

1. Petitioners are citizens of the United States and resi¬ 
dents of Kansas City, Missouri. 

2. Respondent is the duly appointed and acting Commis¬ 
sioner of Internal Revenue of the United States. 

3. Petitioners heretofore appealed to the United States 
Board of Tax Appeals from respondent’s determination 
of deficiencies in income tax for the year 1928, the proceed¬ 
ings before the Board bearing docket Nos. 51531 and 51532, 
respectfully. 

4. On February 15th, 1933, the Board entered a memo¬ 
randum opinion and on February 17th, 1933, it entered deci¬ 
sions in each case wherein it sustained respondent’s deter¬ 
minations in each case. 

5. Petitioners desire a review bv this Court of the 

% 

Board’s Memorandum Opinion and Decisions on the issues 
set out below’ and bring this action under the provisions of 
Section 1001, 1002, and 1003 of the Revenue Act of 1926, as 
amended bv Section 603 of the Revenue Act of 1928. 

•r 

32 The parties have stipulated that the review’ may be 
by this Honorable Court. 
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II. Nature of the Controversy. 

1. Petitioners were the sole heirs of Joseph T, Bird who 
died testate on September 8th, 1918. By the terms of de 
cedent’s will, one-half of his net estate went to his wife, 
Mrs. Joseph T. Bird, (petitioner), one-fourth of it w T ent to 
his daughter, Mrs. Josephine Bird, now Mrs. Josephine 
Bird Hall, (petitioner), and one-fourth of it, after being 
held in trust for five years, went to his daughter, Mrs. Jose¬ 
phine Bird Hall (petitioner). 

At the time the estate of Joseph T. Bird, deceased, was 
closed, the federal estate tax on said estate ha<J not been 
paid and, pursuant to order of the Probate Couift of Jack- 
son County, Missouri, petitioners executed an agreement 
whereby they assumed and agreed to pay the federal estate 
tax which might become payable and thereafter they did 
pay the amount assessed in the sum of $309,679.9^. 

On September 19th, 1925, petitioners, as heirs iit law and 
next of kin of said Joseph T. Bird, deceased, filepl with the 
Collector of Internal Revenue at Kansas City, Missouri, a 
refund claim demanding refund of $20,889.12 of the tax so 
paid. Said claim was rejected by the Commissioner of In¬ 
ternal Revenue and, on December 6th, 1927, petitioners filed 
suit in the Court of Claims of the United States on said 
claim. Thereafter the Commissioner of Internal Revenue 
reconsidered the claim and allowed it in the sujn of $16,- 
000.32, whereupon said suit was dismissed. 

Pursuant to the allowance of said claims, petitioner, Mrs. 
Joseph T. Bird, in 1928 received the sum of $8,|)00.16, to¬ 
gether with interest thereon in the amount of $3,314.26, to¬ 
tal $11,314.42, and Mrs. Josephine Bird Hall, petitioner, in 
1928 received the sum of $8000.16, together with interest 
thereon in the amount of $3,314.25, total $11,314.41. 

For procuring said refund and interest petitioners paid 
an attorney’s fee of $5,657.21, each petitioner paying one- 
half of said amount. 

In their 1928 income tax returns each petitioner reported 
as income the interest so received, and deducted her half 
of the attorneys’ fee so paid. Said returns were rendered 
on the cash receipts and disbursements basis. 

33 In auditing said 1928 return the Commissioner 
of Internal Revenue disallowed the attorneys’ fees 
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as deductions and asserted deficiencies against the peti¬ 
tioners in the respective amounts as follows: • 


Mrs. Josephine Bird Hall. $495.99 

Mrs. Joseph T. Bird. 558.43 


From these deficiencies petitioners appealed to the Board 
of Tax Appeals, said proceedings receiving Docket Nos. 
51531 and 51532, respectively. 

Since said estate was closed on November 26, 1919, peti¬ 
tioners have been actively engaged in managing and look¬ 
ing after the 12 pieces of real estate which belong to said 
estate and in collecting the rents thereon, in collecting the 
income from the stocks, bonds, notes and mortgages which 
belonged to said estate and in investing and re-investing the 
proceeds. 

The Board held that the attorneys’ fees in question did 
not grow out of and were not connected with any business 
carried on by the petitioners, and therefore affirmed the 
deficiencies asserted by the Commissioner. From this de¬ 
cision of the Board this petition for review is taken. 

III. Assignments of Error. 

Petitioners, as a basis for review, make the following as¬ 
signments of error: 

1. The Board erred in finding and holding that the attor¬ 
neys’ fees in question paid by petitioners did not grow out 

of and were not connected with anv business carried on bv 

* * 

the petitioner. 

2. The Board erred in finding and holding that the attor¬ 
ney’s fees in question paid by petitioners were not deducti¬ 
ble by petitioners in computing net income. 

3. The Board erred in finding and entering deficiences 
against petitioners in the respective amounts of $495.99 
and $558.43. 

4. The Board erred in failing to find and hold that there 
should be no deficiencies based upon disallowance of the 

said attorneys’ fees as deductions. 

34 Wherefore petitioners pray that this Honorable 
Court will review the said memorandum opinion and 
decisions of the Board of Tax Appeals and reverse and set 
aside same insofar as the aforesaid assignments of error 
apply and therein find for petitioners, and grant such other 
and further relief as petitioners may be entitled to or 
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which to the Court may seem equitable and proper, includ¬ 
ing judgment for costs in this case. 

(Signed) GEO. E. H. GOODNER, 

Attorney for Petitioner. 

Address: Munsey Building, Washington, D. C, 

District of Columbia, ss: 

Geo. E. H. Goodner, being duly sworn, depose^ and says 
that he is the attorney for petitioners; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge and belief the statements therein are true, and 
that the assignments of error are well taken and intended 
to be argued. 

(Signed) GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 15th da^ of May, 
1933. 

[Seal of Florence M. Stephenson, Notary Public, 

District of Columbia. 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires May 19,1936. 

35 [Stamp:] United States Board of Tax Appeals. 
Filed May 16, 1933. 

United States Board of Tax Appeals. 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 51532. j 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To Mr. B. D. Gamble, Clerk United States Board of Tax 
Appeals: 

Will you please prepare and transmit to the Clerk of the 
Court of Appeals, District of Columbia, duly certified 
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copies of the following documents and records in the above 
entitled cause in connection with the Petition for Review 
heretofore filed by petitioners, namely: 

1. The docket entries of proceedings before the Board. 

2. The pleadings consisting of 

(a) The petitions. 

(b) The answers. 

3. The Stipulation of Facts filed September 13, 1932. 

4. The Memorandum Opinion entered February 15, 1933. 

5. The decisions entered Feb. 17, 1933. 

6. The Board’s order entered Feb. 21, 1933, denying re¬ 
view by the whole Board. 

7. The Petition for Review. 

8. The stipulation as to the court of review. 

(Signed) GEO. E. H. GOODNER, 

Attorney for Petitioners, 
i Munsey Bldg., Washington, D. C. 

36 I hereby accept service of the foregoing this 16th 
dav of Mav, 1933. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 
i Attorney for Respondent. 

37 United States Board of Tax Appeals, Washington. 

Docket No. 51531. 

Mrs. Josephine Bird Hall, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 51532. 

Mrs. Joseph T. Bird, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 36, inclu- 
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sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on tile and of record in my office as 
called for by the Praecipe in the appeal (or aJppeals) as 
above numbered and entitled. 

In testimony whereof I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 6th day of 
July, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6017. 
Mrs. Josephine Bird Hall, appellant, vs. Davfd Burnet, 
Commissioner of Internal Revenue. No. 6018. Mrs. Jo¬ 
seph T. Bird, appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Court of Appeals, District iof Colum¬ 
bia. Filed Jul. 11, 1933. Henry W. Hodges, Cl^rk. 


(3649) 
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Petitioner, 
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MRS. JOSEPH T. BIRD 
Petitioner, 
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REVENUE, Respondent. 


BRIEF OF PETITIONERS 


Geo. E. H. Goodner, 
Munsey Building, Washington, D. C 
Counsel for Petitioners. 
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F. E. Gloyd, 19 B. T. A. 966 . 10 

Florence Grandin. 16 B. T. A. 515 .. .. 9 

Lena G. Hill, 8 B. T. A. 1159.. 9 

Kornhauser r. U. S.. 276 U. S. 145. 48 S. Ct. 219. .. S 

Samuel D. Leidesdorf, 26 B. T. A. 881 . 11 

Clara Hill Lindley. 26 B. T. A. 741 . 7 

Benjamin Paschal O’Neal, 18 B. T. A. 1036 10 

Isabel Sproehnlc, 20 B. T. A. 417 . 10 

R. C. Tway Coal Sales Co. r. Y. S., Ky. Dist. 

Court, .Ian. 7, 1933 .. 12 

Gertrude D. Walker, 20 B. T. A. 937 .. 8 

Washington Market Co.. 25 B. T. A. 576 . 9 
























IN THE 

Court of Appeals, District of Columbia. 

April Term, 1933. ! 

Mrs. Josephine Bird Hall, 

Petitioner , 
v. 

Commissioner of Internal 
Revenue, Respondent. 

Mrs. Joseph T. Bird, 

Petitioner, 
v. 

Commissioner of Internal 
Revenue, Respondent. 

BRIEF OF PETITIONERS. I 

I. STATEMENT OF THE CASE. 

These cases are before the Court on a petition for 
review of the memorandum opinion and decision of trie 
United States Board of Tax Appeals. The two cases 
involve the same identical question and were consoli¬ 
dated for hearing before the Board on September lj3, 
1932. The Board entered its memorandum opinion 
on February loth, 1933, and on February 17th, 19^3, 
it entered decisions in each case against the petitioners 
and sustained the deficiencies in tax asserted by t|ie 
Commissioner of Internal Revenue (R. 2, 19-24). 

After the aforesaid memorandum opinion aiid 
decision had been entered by a division of the Board, 
petitioners moved for review of the said opinion b)y 
the entire Board and that motion was denied in a|n 

i 


i 

■ No. 601^. 


(• No. 6017. 
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order entered bv the Chairman on February 21st. 

%/ * 

1933 (R. 24-5). This petition for review was filed on 
May 15, 1933. 

Petitioners contend that they are entitled to deduct 

% 

in their 1928 income tax returns their respective shares 
of an attorney’s fee paid for procuring refund of part 
of the Federal Estate tax paid on behalf of the estate 
of .Joseph T. Bird, deceased, which said tax was both 
assessed by the Commissioner and paid by petitioners 
after the said estate had been closed and its property 
distributed to petitioners. Respondent disallowed the 
deductions and the Board affirmed his action. 

II. THE FACTS. 

The facts are contained in the allegations of the 
petitions which are admitted in the answers and in the 
stipulation of facts entered into by Counsel for the 
respective parties, which stipulation appears on pages 
16 to 19 inclusive of the printed record. For the sake 
of brevity, the facts are not repeated here but are 
incorporated by reference. 

III. ASSIGNMENTS OF ERROR. 

The petition for review contains the following 
assignments of error (R. 28): 

1. The Board erred in finding and holding that the 
attorneys’ fees in question paid by petitioners did 
not grow out of and were not connected with any 
business carried on by the petitioner. 

2. The Board erred in finding and holding that the 
attorneys’ fees in question paid by petitioners 
were not deductible by petitioners in computing 
net income. 
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3. The Board erred in finding and entering deficien¬ 

cies against petitioners in the respective amounts 
of $495.99 and $558.43. j 

4. The Board erred in failing to find and hold that 
there should be no deficiencies based upon dis¬ 
allowance of the said attorneys’ fees as deductions. 

IV. THE LAW. 


The law involved in these proceedings is found 
the following provisions of the Revenue Act of 1928: 


in 


i 

‘‘Sec. 23. Deductions from gross income. |In 
computing net income there shall be allowed |as 
deductions: 

i 

(a) Expenses. All the ordinary and necessary 
expenses paid or incurred during the taxable yelir 
in carrying on any trade or business. * * *” 

‘‘Sec. 24. Items not deductible. 

(a) General rule. In computing net income no 
deduction shall in anv case be allowed in respect 
of— 

(1) Personal, living, or family expense.” 

V. QUESTION PRESENTED. 

There is but one question presented, namely: Are 
the said attorneys' fees, which were paid by petitioner^, 
deductible from income as ordinary and necessary 
business expenses in the carrying on of their business!? 
Petitioners contend that they are and the reasons 
therefor are set out in the following argument. 


VI. ARGUMENT. j 

These two proceedings involve the same identicajl 
question, namely: Are petitioners entitled to deducp 
attorneys’ fees paid in obtaining a refund of taxes paic^ 
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by them as heirs and distributees of the estate of Joseph 
T. Bird, deceased, after that estate had been closed and 
the executrix discharged, together with interest on said 
refund? 

When said estate was closed by the Court, the 
Federal Estate taxes had not been determined and 
petitioners, in writing and under order of the Court, 
assumed the liability therefor and agreed to pay what¬ 
ever taxes might be due and thereby received the 
property of said estate. Thereafter the Commissioner 
of Internal Revenue exacted a certain amount from 


petitioners as the estate tax due from said estate, which 
amount petitioners paid. Thereafter petitioners filed 
claims and employed attorneys to recover the excess 
of the amount so paid over the tax rightfully due. The 
efforts ofi the attorneys resulted in a refund of taxes in 
the amount of SI0,000.32, together with interest thereon 
of $0,028.51, total S22,02S.S3. Out of this amount 
petitioners paid the attorneys So,057.21. The refund 
was allowed and paid in 1028 and petitioners paid the 
attorneys in 1928. Each petitioner included in her 
1928 return the sum of S3,314.2o representing her 
share of the interest received on said refund and each 
petitioner deducted in said return the sum of $2,828.00, 
representing her half of the attorneys' fee paid in 
obtaining such refund of tax and interest; (R. 10-19). 

The Board found and held that 


‘‘Since the closing of the Bird estate, the peti¬ 
tioners have been engaged in managing and collect¬ 
ing the rents from the real estate and in collecting 
the income from the stocks, bonds, notes and mort¬ 
gages and in reinvesting the same." 

and further 

‘‘We are not inclined to dispute petitioners' 
first proposition that in managing the estate left 
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them by Joseph T. Bird, such as collecting rdnts, 
and interest from their investment and dividends 
from their corporate stock, and in reinvesting 
the money thus obtained in other property and 
securities, they were engaged in business. We 
think there is support for such contention, both 
in Board cases and court cases.” 


Although thus admitting and finding that petitioners 
were engaged in business, the Board took the position 
that the employment of attorneys to recover parj of 
the property that was employed in the business and 
the payment of said attorneys’ fees did not constitute 
a part of that business. In other words, the ground|for 
the disallowance was that the expenditure was no|t a 
business expense. 

Expenditures of individuals fall generally into three 
classes, capital expenditures, personal expenditures, 
and profit or loss (business) expenditures. The expendi¬ 
tures in question were not personal expenditures. 
Then they must be either business or capital expendi¬ 


tures. | 

But a capital expenditure is simply the conversion 
of capital from one form into another. Does the expense 
of getting possession of property which already belongs 
to one create a greater capital value for that property? 
If so, a person could become rich by expending monby 
to recover property stolen from him. And by repeating 
the process he could create fabulous wealth. 

Petitioners were the rightful owners of certain prop¬ 
erty and possibly trustees in law of property to tpe 
extent of the Federal Estate tax due on the Joseph T. 
Bird estate. The Commissioner of Internal Revenue 
not only took the tax due (the trust property) but ljie 
also wrongfully took property belonging to petitioners. 
The Division in its opinion admits that the owning, 
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holding, managing, renting, selling, converting, and 
investing of the property by petitioners constitutes 
a business, but seems to think and hold that protection, 
preserving, and maintaining possession of t he property 
is no part of the business. On the same theory a mer¬ 
chant might deduct as a business expense the salary of 
a watchman engaged in preventing theft of his merchan¬ 
dise, but could not deduct that same watchman’s 
salarv when sent after merchandise that had been 

stolen. Surelv the income tax law contains no such 

%/ 

anomaly as this. 

If a bond is stolen and the owner incurs an expense 
in recovering it, is tlie bond worth any more to the 
owner because of such expense? Did the expense 
create any new capital? The question appears foolish, 
but no more foolish than to contend in the instant case 
that the attorneys’ fees were capital expenditures of 
petitioners. >ince said fees did not create any new 
capital or properly for petitioners, but merely put them 
into possession of what was already theirs, and since 
the fees were not personal expenses, then they must 
have been business expenses. Being business expenses, 
were they incurred in the business of petitioners? 

It should be borne in mind that all of the property 
of tlie said estate was transferred to and became the 
property <!)f petitioners on November 26, 1919, by order 
of the court, subject only to the payment of the correct 
Federal tax due. Long after that the Commissioner 
assessed and collected from petitioner# more tax than 
was due from the estate. Petitioners had no alternative 
but to pay the tax and then recover back the excess 
on refund claims. This is what they did. In other 
words, they incurred an expense in getting back what 
was already theirs. As the result of this necessary 
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action and expenditure, their estate was that ir|uch 
less than it was before. 

The Hoard Division, although stating the f&cts 
correctly in its Memorandum Opinion, appears not to 
have followed those facts or to have lost sight of them. 
11 savs: 

i 

“We do not think the prosecution by petition¬ 
ers, in their individual capacities, of a claim for 
refund in the name of the Estate of Joseph T. Eird, 
was in pursuit of any business carried on by 
petitioners, * * *" (Italics supplied.) 

i 

1 

There is nothing in the record which states or indi¬ 
cates that petitioners prosecuted a claim “in the najme 
of the Estate of Joseph T. Bird.’’ On the contrary, the 
record shows conclusively that the claim was their own, 
in their own names, and for amounts erroneouslv taken 
from them by the Commissioner in the guise of tax due 
from the estate long after the estate had been closed. 
We agree that if petitioners had paid attorneys to 
handle the affairs of the estate, they could not deduct 
such fees in their returns. This position is in line wjth 
the Board’s decision in (’lara Hill Lind ley, 2(> B. T. }A. 
741, also cited and relied upon by the Division in its 
Memorandum Opinion in the instant case. 

Thus it appears that the Dinsion has decided peti- 
tloners' case upon an erroneous assumption of facts. 

The Board Division bottoms its opinion on the 
Board’s decision in the case of Lula E. Crocker , 27 

B. T. A.-, promulgated January 31, 1933, bjit 

fails to follow the principle enunciated in that decisio^i. 
There the question was as to the deductibility of certain 
attorneys' fees paid by the petitioner. The Boakl 
found as a fact that j 

“the fees paid to Winters and Foskett were In 
connection with legal services performed or to tye 
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performed by them in connection with obtaining 
an accounting from the petitioner's agent." 

In other words, the agent had taken the petitioner's 
property and had not accounted for it. It was to 
recover this property that Winters and Foskett were 
retained and the Board allowed their fee as a deduc¬ 
tion,- a business expense. In the instant case, peti¬ 
tioners employed attorneys to procure an accounting 
from the Commissioner of Internal Revenue for 
property that lie had wrongfully taken and was wrong¬ 
fully withholding. It seems that the Division has not 
followed the principle enunciated in the decision which 
it relies on. 

The Board Division supports its position also by 
citing ('ertrude D. Walker , 20 B. T. A. 037. But in 
that case the Board made a finding that the petitioner 
was not engaged in business, while in the instant case 
the Division has found and held that petitioners were 
engaged in business. So at. the very outset the two 
cases are i not parallel and do not involve the same 
question. 

Thus the Board Division not only proceeded on an 
erroneous assumption of facts but it bottomed its 
decision on cases in point with those erroneous assump¬ 
tions and not on cases directly in point with the real 
facts in the instant case. 

In Kornhauser v. U. S. y 270 U. S. 145, 4S S. Ct. 
219, the Supreme Court of the United States held that 
an attorney’s fee paid in successfully defending against 
the attempted taking of the taxpayer's property was 
an allowable deduction as a business expense in com¬ 
puting income. That case arose under the Revenue 
Act of 1018 but the provisions of that statute as to 
deducting business expenses were identical with the 
provisions of the Revenue Act of 1928. 
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In Bliss v. Commissioner , 57 Fed. (2d) 984, the Circuit 
Court of Appeals, Fifth Circuit, held that an attorney's 
fee paid in defending against the taking of the tax¬ 
payer's property was deductible in computing income. 
See also Washington Market Co ., 25 B. T. A. 576. 

In Lena (l. Hill , 8 B. T. A. 1159, the Board allowed 
an attorney’s fee paid in unsuccessfully defending 
against materialmen’s liens on taxpayer’s property, 
even after the taxpayer had paid the contractor in full 
the contract price for such property. The underlying 
theory of that decision is that it is an ordinary and 
necessary business expense to defend against the 
wrongful taking of one’s property used in business. 
In that case while the taxpayer was unsuccessful in 
defeating the liens, she did save her property from 
seizure and sale. 

In Florence (Irandin , 16 B. T. A. 515, the Board 
allowed as a deduction in computing income an j at¬ 
torney’s fee paid by the trust for services in success¬ 
fully prosecuting a claim for refund of Federal ta[xes 
and interest thereon. In that case the taxes had b^en 
paid by the estate before it was closed and the trust 
which succeeded to the property of the estate prose¬ 
cuted the refund claim and paid the attorney’s fe^ in 
question. It is difficult to see any material distinction 
between the Grandin case and the case at bar. In 
the former a trust, a separate taxable entity, succeeded 
to the property of the estate, while in the instant cfise 
individuals, separate taxable entities, succeeded to the 
property of the estate. The only difference is that in 
the former case the estate paid the tax while in the 
latter case the tax was paid by the individuals af^er 
the estate was closed, but in each case the refund vj r as 
the repayment of property belonging to the successors 
of the estates and wrongfully withheld by the Commis- 
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sioner of Internal Revenue. See also Chicato Title 
and Trust Co. et at., IS B. T. A. 305,'for a similar 
holding. 

The Board has repeatedly held that attorneys’ fees 
paid by stockholders of dissolved corporations, in 
resisting taxes alleged to be due from said corporations, 
are deductible in computing income of said stock¬ 
holders. See II. E. Bullock, 1(> B. T. A. 451: i'cnjamin 
Paschal O'Neal , 18 B. T. A. 1030, and F. E. Cloyd, 
19 B. T. A. 000. There is no material difference 
between the principle involved in those cases and the 
one at bar except that in those cases the taxpayers 
prevented the Commissioner from collecting the tax 
while in the instant case the taxpayers went the other 
route provided by law. namely, paid the tax and then 
recovered it back. In all of the cases, however, the 
attorney's fee was paid for the purpose of protecting 
and safeguarding what belonged to the taxpayer. 

In Isabel Spmehnle, Executrix, et al., 20 B. T. A. 417, 
the Board allowed attorneys' fees as a deduction when 
paid by ai partnership, which was the transferee of an 
individual, who was in turn the transferee of a dis¬ 
solved corporation. Upon dissolution of the corpora¬ 
tion the stockholder received the assets and assumed 
the liabilities. He immediately turned the assets 
over to the partnership which, upon receiving them, 
assumed the liabilities. The attorneys' fees allowed as 
a deduction by the Board were paid by the partnership 
in resisting the collection from it of tax alleged to be 
due from said dissolved corporation. 

The Sproehnle case seems to be directly in point 
with the one at bar. There the taxpayer had received 
the assets;and assumed the liabilities of a predecessor 
taxpayer. Any tax liability which existed was its 
liability both in law and in equity and in accordance 
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with its agreement. The Board held that the Attor¬ 
neys’ fees paid by it in resisting a tax alleged jo be 
due from the dissolved corporation, but which was not 
due or collectible, was a business expense which it 
could deduct. In the instant case the taxpayers 
received the assets and assumed the liabilities of a 
predecessor taxable entity. It would seem that that 
case is sufficient authority for the Board to hold the 
attorneys’ fee deductible in the instant case. 

In Samuel D. Leidesdorf, 26 B. T. A. 881, the Hoard 
allowed the deduction of an attorney’s fee as a business 
expense where there was an unsuccessful attack op the 
taxpayer’s ownership of corporate stock. The Board 
said: 

'‘As the result of the petitioner’s participjjtion 
in the venture taken over by the Pershing Sqjuare 
Building Corporation, he was obliged to defend 
a suit brought by one of the original parties to the 
venture. The proceeding instituted was an atpack 
on his right to full enjoyment of his stock and was 
the direct result of a transaction forming a part 
of one of petitioner's business ventures. The 
expense involved in defending the action is one 
within the rule announced in Kornhauser v. 
United States , 276 V. S. 145, and is deductible 
as an expense paid in carrying on a trade or 
business. See Lena (•'. Hill , 8 B. T. A. 1159.” 

At the time they received the refund, petitioners 
also received interest on it in an amount in excess of 
the fee in question. Each reported her half of the total 
interest as income received. 

Thus their capital (the amount of the refund) earned 
income in the form of interest in a total sum of 86,628.51 
which thev received only through the services and 
efforts of their attorneys. This interest coming to them 
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as increase over what was wrongfully taken from them 
was taxable income under the law. It immediately 
became capital, however, and was invested and 
managed i along with the balance of the property of 
petitioners. Surely the attorneys’ fees paid in earning 
this income was a deductible expense when the income 
itself was taxable income. How can the Government 
in conscience tax the interest received as income and 
disallow the expense incurred in procuring that income? 

In R . C. Tway Coal Sales Co. v. United States, 
decided by the United States District Court for the 
Western District of Kentucky on January 7, 1033 (not 
yet reported, but see Par. 500 of Prentice-Hall 1033 
Federal Tax Service), the Court held that the Govern¬ 
ment, having taxed certain income received through 
ultra rires acts of the corporation, was estopped from 
later contending that the income was not the income 
of the corporation. So in the instant case the Com¬ 
missioner, having taxed the interest on the refund as 
income, should now be estopped from denying that it 
was income and from denying as deductible the ex¬ 
penses incurred in obtaining that- income. 

The Board’s memorandum opinion and decision in 
these cases is a Division (one-man?) opinion (see R. 
10-24). Petitioner moved that the opinion be referred 
t-o the whole Board for review but that motion was 
denied (R. 24-5). It is thus apparent that petitioners 
have not had the benefit of a majority opinion of the 
16 members of the Board and that they have thus been 
denied their rights in the light of what appears to be 
the opinion of the majority of the Board on this im¬ 
portant question. The well settled rule of the Board 
as well asi of the Courts seems to be, in the light of the 
cases cited above, that expenditures made in success¬ 
fully resisting unlawful claims for taxes against property 
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used in business and or in successfully defending the 
right, title and interest, and possession in and to prop¬ 
erty used in a business, constitute deductible business 
expenses. 

Petitioners believe that they are entitled to have 
their rights determined by the prevailing rule in | such 
cases, which appears to be the law. While there is no 
charge that the Chairman of the Board did not act 
within the law when he denied petitioner's motion to 
refer the memorandum opinion to the whole Board, 
yet the injustice of the Division’s opinion is manifest 
when compared with the decisions of the Board in the 
other cases cited. 


VII. CONCLUSION. 

In view of the foregoing, it is respectfully subm 
that this Honorable Court should reverse the dec 


tted 

sion 


t 

of the Board and find and hold for petitioners i|pon 
the questions here presented. 

Respectfully submitted, 

Geo. E. H. Goodnerj 
Attorney for Petitioned 
Address: Munsey Building, 
Washington, D. C. 
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In the Court of Appeals of the District of 

Columbia 


No. 6017 


Mrs. Josephine Bird Hall, petitioner 


v. 


Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


No. 6018 


Mrs. Joseph T. Bird, petitioner 

v . 

Guy T. Helvering, Commissioner of Intern, 

Revenue, respondent 


AL 


ON PETITION FOR REVIEW OF DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOE THE RESPONDENT 


PREVIOUS OPINION 

I 

The only previous opinion in these cases is the 
memorandum opinion of the Board of Tax Ap¬ 
peals (R. 19-23) which is unreported. 

JURISDICTION 

This appeal involves income tax for the calendar 

year 1928, and is taken from decisions of the Bqard 

(i) 
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of Tax Appeals entered February 17, 1933 (R. 
23-25). The cases are brought to this Court under 
a stipulation by the parties for a review by this 
Court (R. 25) and on a petition for review filed 
May 15, 1933 (R. 26-29), pursuant to the pro¬ 
visions of Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, 109-110, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169, 286. 

QUESTION PRESENTED 

The petitioners are the heirs at law of Joseph T. 
Bird, deceased. After the latter’s estate was closed 
and the property distributed to the heirs, they paid 
the estate tax. The question here is whether the 
fees paid by petitioners to an attorney for serv¬ 
ices in procuring a refund of estate tax may be 
allowed as a deduction in computing the peti¬ 
tioners’ income tax. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, e. 852, 45 Stat. 791: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be 
allowed as deductions: 

(a) Expenses .—All the ordinary and nec¬ 
essary expenses paid or incurred during the 
taxable year in carrying on any trade or 
business, including a reasonable allowance 
for salaries or other compensation for per¬ 
sonal services actually rendered; * * *. 

***** 





(c) Taxes generally .—Taxes paid or ac¬ 
crued within the taxable year, except— 
***** 

For the purpose of this subsection, estate, 
inheritance, legacy, and succession taxe^ ac¬ 
crue on the due date thereof, except as other¬ 
wise provided by the law of the jurisdiction 
imposing such taxes, and shall be allowed as 
a deduction onlv to the estate. 

Sec. 24. Items not deductible. 

(a) General rule .—In computing net[ in¬ 
come no deduction shall in anv case bC al- 
lowed in respect of— 

(1) Personal, living, or family ex¬ 
penses ; * * *. 

Regulations 74 (promulgated under the Revenue 
Act of 1928) : 

Art. 121. Business expenses .—Business 
expenses deductible from gross income in¬ 
clude the ordinary and necessary expendi¬ 
tures directly connected with or pertaining 
to the taxpayer’s trade or business, * *1 * 
Among the items included in business 'ex¬ 
penses are management expenses, comnjiis- 
sions, labor, supplies, incidental repairs, op¬ 
erating expenses of automobiles used in fhe 
trade or business, traveling expenses wliile 
away from home solely in the pursuit of a 
trade or business (see article 122), advertis¬ 
ing and other selling expenses, together with 
insurance premiums against fire, stor^n, 
theft, accident, or other similar losses in 
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the case of a business, and rental for the 
use of business property. * * * 

Art. 282. Capital expenditures .— * * * 
The cost of defending or perfecting title to 
property constitutes a part of the cost of 
the property and is not a deductible ex¬ 
pense. * * * Expenses of the adminis¬ 
tration of an estate, such as court costs, 
attorneys’ fees, and executors, commis¬ 
sions, are chargeable against the corpus 
of the estate and are not allowable deduc¬ 
tions. * * * 

STATEMENT 

The facts, which were stipulated by the parties 
and adopted by the Board of Tax Appeals as its 
findings (R. 16-19), may be summarized as fol¬ 
lows: 

Mrs. Joseph T. Bird and Mrs. Josephine Bird 
Hall, petitioners here, are the wife and daughter, 
respectively, of Joseph T. Bird, a resident of Kan¬ 
sas City, Missouri, who died on September 8, 1918, 
leaving a large estate to his wife and daughter. 
Mrs. Bird was appointed executrix and in due 
time filed a Federal estate tax return on behalf 
of the estate. As this tax had not been paid when 
the estate was closed, on November 26, 1919, an 
agreement was made pursuant to a court order, 
whereby the petitioners agreed to pay the Federal 
estate tax which might be due. Thereafter the 
Commissioner assessed the tax at $309,679.93 and 
this was paid by the petitioners (R. 17). 
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Since the closing of the estate in 1919, the peti¬ 
tioners have been actively engaged in looking ifter 
the twelve pieces of real estate left by the decedent, 
in collecting the rents from this property and. the 
income from the stocks, bonds, notes, and mort¬ 
gages which he had, and in investing the procieeds 
therefrom (R. 19). On September 19, 1925, tytrs. 
Bird and her daughter, as heirs at law and next of 


kin of Joseph T. Bird, deceased, filed a claim fpr a 
refund of the estate tax in the amount of $20,88^.12. 
As this claim was rejected, they filed suit in the 
Court of Claims but the suit was dismissed vjhen 
the Commissioner reconsidered the matter 
lowed a refund of $16,000.32. One half of this 
was paid to each petitioner. Interest was 



to Mrs. Bird in the amount of $3,314.26 and to jher 


daughter in the amount of $3,314.25 (R. 17-18)^ 


Both petitioners included the amount represent¬ 
ing interest as income in their income tax returns 
for 1928, and also claimed a deduction for the at¬ 
torney’s fees amounting to $5,657.21 which they had 
paid in their effort to procure the refund. Of tpat 
sum, Mrs. Bird claimed $2,828.61 as a deductijon, 
and Mrs. Hall $2,828.60 (R. 18). 

The Commissioner disallowed the deductions <^nd 
determined a deficiency in income tax for 1928 in 
the amount of $558.43 for Mrs. Bird (R. 13) and 
$495.99 for Mrs. Hall (R. 6). Upon appeal the 
Board of Tax Appeals sustained the action of the 
Commissioner (R. 23-24). 
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SUMMARY OF ARGUMENT 

A deduction for fees paid to an attorney may 
be taken only when such expenditures come within 
the statutory designation of an ordinary and neces¬ 
sary expense incurred in carrying on a trade or 
business. The fees here were incurred in connec¬ 
tion with a claim filed by petitioners as heirs at 
law on behalf of the estate, and grew out of an obli¬ 
gation to pay the estate tax assumed by them prior 
to their engaging in business. As these expendi¬ 
tures had no connection with the business carried 
on by petitioners, they were not deductible. Also, 
regardless of whether the fees were incurred in the 
business of petitioners, they would not be deduct¬ 
ible for they were paid to procure an asset and in 
such case should be treated as capital expenditures 
which are not deductible. 

ARGUMENT 

I 

The attorney’s fees were not incurred in connection with 
or as a result of the business carried on by petitioner 
and so are not deductible from gross income 

The Board of Tax Appeals held that the attor¬ 
ney's fees involved herein should not be allowed 
as deductions because they did not grow out of, nor 
were thev connected with, any business carried on 
by the petitioners (R. 23). We submit that this 
conclusion is correct and is fully supported by the 
facts and the law. 
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It is well settled that the only deductions from 
gross income which a taxpayer may take are those 
authorized by statute. Burnet v. Thompson 01 & 
Gas Co., 283 U.S. 301, 304; Browner v. Burnet, 63 
F. (2d) 129 (App. D.C.); Lloyd v. Commissioner , 
55 F. (2d) 842 (C.G.A. 7th). The burden of prov¬ 
ing that a deduction should be allowed rests on the 
taxpayer. Burnet v. Houston, 283 U.S. 223, 227; 
Reineeke v. Spalding, 280 U.S. 227, 232; Bonivit 
Teller & Co. v. Commissioner, 53 F. (2d) 381 
(C.C.A. 2d). 

Section 23 (a) of the Revenue Act of 1928, supra, 

i 

p. —, on which the petitioners rely, allows deduc¬ 
tions for “All the ordinary and necessary expenses 
paid or incurred during the taxable year in carry¬ 
ing on any trade or business.” Thus the primary 
question here is whether the attorney’s fees paid 
by the petitioners were incurred in carrying on any 
trade or business. 

The Board found that the petitioners were en¬ 
gaged in business, but obviously the statutory re- 
quirement is not met merely by showing that a f ee 
was paid during the time when a taxpayer vlas 
carrying on a business. The rule to be applied is 
that laid down in Kornhauser v. United States, 276 
U.S. 145. There the Supreme Court held (p. 153) 
that to be deductible a legal expenditure must be 
for services “directly connected with” or “proxi- 
mately resulted from” the taxpayer’s business. 
The petitioners have failed to meet this test. 


153S0—33- 
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The business of the petitioners consisted of man¬ 
aging* real estate, collecting rents from such real 
estate, collecting income from notes, stocks, bonds, 
and mortgages, and the reinvestment of the pro¬ 
ceeds therefrom (R. 19). The Board found that 


they took up these activities after the closing of the 


estate on November 26, 1919. Prior to that time 


they agreed, in order to have the estate closed, that 
they would personally pay whatever amount might 
be due from the estate as a Federal estate tax. Ac¬ 


cordingly, each petitioner took her portion of the 
estate charged with that obligation, and after pav¬ 
ing the estate tax as assessed, they employed an 
attornev to file a claim for a refund. 

The facts, as stipulated by the parties and as 

found bv the Board, show that this claim was hied 
* / 


by the petitioners 44 as heirs of law and next of 
kin" for a refund of part of the tax 44 paid by them 


on behalf of said estate’' (R. 17). 


This is in itself 


an admission that the claim was neither related to 


nor resulted from petitioners’ business. Obvious- 
lv as heirs, thev were endeavoring to increase their 
inheritance bv lowering the tax and such efforts 

v o 

were not connected with the renting of houses, the 
handling of securities or the other activities con¬ 
stituting their business. 

On the other hand, there is no reason to hold that 


in paying the estate tax and in filing the claim for 
refund the petitioners were carrying on a separate 
and second business venture. Assuming, but not 


9 


conceding, that such acts might be classified as 
business transactions, they would still fail to meet 
the statutory requirement* of “carrying on| any 
trade or business/’ In discussing that terpi in 
Hutchings v. Burnet, 58 F. (2d) 514, this Court 
pointed out that it bears a more restricted meajning 
than the words “trade” or “business”, anc| ap¬ 
proved tlie definition given in LeiceJhjn v. Pitts¬ 
burgh, B. & L. E. B. Co., 222 Fed. 177, 185^-186 
(C.C.A. 3d), in which it was said that— 

“Carr vino; on business” does not i 


lean 

the performance of a single disconnected 
business act. It means conducting, prose¬ 
cuting, and continuing business by perform¬ 
ing progressively all the acts normally inci¬ 
dent thereto, and likewise the expression 
“doing business”, when employed as de¬ 
scriptive of an occupation, conveys the idea 
of business being done, not from time to 
time, but all the time. 

From this definition it is apparent that the only 
business carried on by the petitioners was that 
described in the Board’s findings (R. 19) and such 
business was in no wav the cause of, or connected 
with the expenditure for, the attorney’s fees. 

In deciding these cases, the Board followed its 
decision in Bindley v. Commissioner, 26 B.T.A. 


741, which has since been affirmed on appeal 


(63 


F. (2d) 807 (C.C.A. 2d)). In the Bindley case 
the heirs prosecuted an appeal in the administra¬ 
tor’s name after the District Court disallowed Ithe 
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claim for a refund of estate tax and after the ad¬ 
ministrator declined to take an appeal. Later the 
taxpayer, as one of the heirs, claimed a deduction 
from gross income for her share of the attorney's 
fee, contending that she was entitled to the deduc¬ 
tion either because she was car wine; on the busi- 

» V • 

ness of the administration, or because the expendi¬ 
ture was a necessary and ordinary one in her own 

%> % 

business of dealing in real estate and securities. 
Both contentions were rejected by the Board which 
held that the inheritance of property was not an 
incident of the taxpayer's business. In affirming 
the Board's decision the court said (p. 808): 


In this case, however, the petitioner was 
acting only to secure her own personal rights 
as an heir at law, even though she and the 
others did so in the name of the administra¬ 
tor. It must be remembered that the stat¬ 
ute (section 24 (a) of the 1928 act, 26 
U.S.C.A. § 2024 (a) expressly provides that 
there shall be no deduction for personal ex¬ 
penses. * * * Her personal rights were 


involved; she paid attorneys to protect them; 
and Congress did not see lit to allow anv de- 
duction from the gross income of a taxpayer 
for purely personal expenses. In this re¬ 
spect this case stands exactly as did Com¬ 
missioner v. Field, 42 F. (2d) 820, where 
we held such expenses as these could not be 
deducted. 


The facts here are essentially the same as in the 
Lindley ease, and as there, the fees paid by peti- 
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s, and 
of the 
jug de- 

it and 
here. 


tioners were for protection of personal riglp 
come within the provisions of Section 24 (a) 
Revenue Act of 192S, supra, p. —, prohibiti 
unctions for personal expenses. 

Moreover, it would be contrary to the spir 
purpose oF the statute to allow a deduction 
Section 23 (c) of the Revenue Act of 1928, supra, 
p. —, provides that estate taxes “shall be allowed 
as a deduction only to the estate.” This provision 
did not appear in the earlier revenue statutes but 
was placed, for the First time, in the 1928 Act to 
obviate the difficulties resulting from rulings which 
allowed a beneficiarv to take such deductions. See 
II.Rept. No. 2, 70th Cong., 1st Sess., pp. 13-14; and 
S.Rep. No. 960, 70th Cong., 1st Sess., p. 20. In the 
last mentioned report, the Committee on Finance 
of the Senate stated (p. 20) that “Section 23 (c) of 
the House bill provides that estate, inheritance, 
legaev, and succession taxes shall be allowed as de- 
ductions only to the decedent 's estate and not tfo the 
beneficiary.” (Italics supplied.) 

As the petitioners could not take a deduction 
from their gross income on account of the Estate 
tax paid by them, it would certainly violate the 
purpose of the statute to allow them to take ^ de¬ 
duction for fees which they paid in order to get 
such estate tax reduced. Obviously the estate tax 
and the fees are in the same category and ar(> not 
deductible. The case of Grandin v. Commissioner, 
16 B.T.A. 515, relied on by petitioners, arose under 
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' the Revenue Act of 1921, and so this phase of the 
question was not considered there. 

In support of their contention that the fees were 
deductible as a business expense, petitioners have 
cited only two court decisions ( Kornhauser v. 
United States, supra, and Bliss v. Commissioner, 
57 F. (2d) 984 (C.C.A. 5th)), and both of these are 
clearlv distinguishable. In the Kornhauser case 
the expense which was held to be deductible was 
incurred iin defending an action for accounting 
brought by a former partner as to certain fees re¬ 
ceived for professional services. As the court there 
pointed out, such litigation merely entitled the tax¬ 
payer to retain income collected for personal 
services. 

In the Bliss case a deduction was allowed for 
an attorney's fee paid in connection with a suit 
brought bv the taxpavers to enable them to secure 
the income from gas and oil leases. In both of 
these cases the litigation arose out of the taxpay¬ 
er’s business and the expenses were incurred in 
procuring or protecting income, not for assets. 

The petitioners also relv on a number of Board 
decisions, but for the most part, the cases cited 
may be distinguished, or are not in point. Also, 
as the Board’s opinion here, being a later expres¬ 
sion of its views, must be taken as overruling any 
different conclusions in former decisions, it seems 
unnecessary to discuss these cases, especially since 
the Board’s refusal to allow the deduction here is 
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in accord with many of its other decisions. See 

4s 

Croker v. Commissioner, 27 B.T.A. —, promul¬ 
gated January 31, 1933; Lindley v. Commissioner, 
supra; Croker v. Commissioner, 21 B.T.A,, 240, 
affirmed, 62 F. (2d) 991 (App.D.C.); Walker v. 
Commissioner, 20 B.T.A. 937, affirmed, 63 F. (2d) 
351 (C.C.A. 3d) ; Livingood v. Commissioner , 25 
B.T.A. 585; von Edit v. Commissioner, 21 B.T.A. 
702; Williams v. Commissioner, 21 B.T.A. 109, 
affirmed, 59 F. (2d) 357 (App.D.C.) ; Bilicke v. 
Commissioner, 20 B.T.A. 784; North American Oil 
Consolidated v. Commissioner, 12 B.T.A. 68. 

II 

The attorney’s fees were a part of the costs of securing 
petitioners’ inheritance and are not deductible 

Even if it might lie found that the attorney’s fees 
were incurred in connection with the petitioners’ 
business, still no deductions should be allowed from 
petitioners’ gross income. Section 22 (b) (3) of 
the Revenue Act of 1928 specifically provides that 
property acquired by devise or inheritance shall 
not be included 
from taxation, 
tioners were in 
and as such they are not a part of their gross in¬ 
come under the revenue statute and not subject to 
tax. This being so, it follows that the fees paij by 
the petitioners were incurred to procure tax-exe 
property and do not come in the class of deduci 


jmpt 

trible 


in gross income and shall be exempt 
The sums refunded to the peti- 
fact a portion of their inheritance, 



i 
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expenses, i Cf. Lewis v. Commissioner, 47 F. (2d) 
32 (C.C.A. 3d). In that case the court held that 
expenses incurred by a stenographer for a state 
court were not deductible. It said (p. 35): 

if the petitioner should prevail in his con¬ 
tention that expenses of earning tax exempt 
income mav he deducted from gross taxable 

* Vv 

income, the law exempting state salaries 
from taxation must be construed as exempt¬ 
ing not only the whole salary (omitted from 
theireturn) but also a part of other income 
(convertible into taxable net) equal to the 
expenses incurred in earning the salary. 
Thus there would be the paradox of an ex¬ 
emption of taxable net income. 

In stating that the petitioners were not required 
to pay income tax on the money refunded to them, 
we are not unmindful that tliev naid tax on the 
amounts representing interest. While they have 
raised no question as to this, and the propriety of 
such sums being reported on their income tax re- 
turns is not a point in the instant cases, we men¬ 
tion their treatment of the interest so it mav not be 
thought that we are inconsistent. It is our view 
that the interest, as earnings on the refunded sums 
which were in fact part of the inheritance, was in¬ 
come belonging to the estate. But when paid to 
the heirs, it was not paid as such but came as a dis¬ 
tribution from the corpus of the estate in the same 
class with other properties of the estate. Cf. Bur¬ 
net v. 1 Vhitehouse, 283 U.S. 148. This means that 
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the income tax due on account of the interest was 
due from the estate, not from the petitioners, but 
inasmuch as the latter have paid this tax, it may be 
assumed that they have done so in order to satisfy 
this liability against the estate of which thef are 
the heirs. Consequently our statement tha| the 
total sums refunded including the interest repre¬ 
sent a portion of the petitioners’ inheritance is a 
proper conclusion. 

The petitioners contend that they should be 
treated as transferees, and as such should be al¬ 
lowed the same rights and privileges accordejd by 
the statute to the original taxpayer. But the istat- 
ute has specific provisions which set beneficiaries 
apart. As indicated above, beneficiaries are 
favored in the beginning in two ways. They do not 
have to pay a tax upon the acquisition of property 
inherited from an estate and are not required to 
include such property as a part of their gross in¬ 
come. But if they assume the obligation of paying 
the estate tax, as the petitioners did here, the stat¬ 
ute specifically prohibits them from taking a deduc¬ 
tion for the estate tax paid. These provisions are 
sufficient to show that beneficiaries do not come in 
the same class as the ordinary business transferee 
with which the petitioners compare themselves. 

As it is evident that the money paid to the peti¬ 
tioners represented a portion of their inheritance 
and became a part of their capital sum, it follows 
that the fees paid to procure such sums were, as the 
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Board stated in the Bindley case, supra, “ merely 
the cost to petitioner of her securing her portion 
of such inheritance” (p. 745). 

Petitioners argue that title to this money re¬ 
mained in them throughout and compare the situa¬ 
tion here to that of property stolen or wrongfully 
taken and retained. While the point seems imma¬ 
terial, since the money had actually been paid out, 
yet it is apparent that the facts do not support the 
analogy. The estate tax was paid by petitioners 
upon an assessment which was prima facie correct, 
and the burden of proving otherwise was on the 
petitioners. Wickwire v. Reinecke, 275 U.S. 101; 
Wagner v. Commissioner, 63 F. (2d) 859 (C.C.A. 
9th); Brown v. Commissioner, 22 F. (2d) 797 
(C.C.A. 5th). Moreover, the right of the Govern¬ 
ment to exact immediate payment and to relegate 
the taxpayer to a suit for recovery is paramount. 
Phillips v. Commissioner, 283 U.S. 589. So during 
the time this tax money was in the Government’s 
possession, title thereto was actually in dispute, and 
it was necessary for the petitioners to take the in¬ 
itiative in order to recover it. 

It follows that the fees incurred by petitioners in 
their successful effort to increase their inheritance 
comes within Article 282 of Treasury Regulations 
74, supra, p. 4, which provides that the cost of 
defending or perfecting title to property consti¬ 
tutes a part of the cost of the property and is not 
a deductible expense. Identical provisions have 
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also appeared in the Regulations issued unde^* the 
Revenue Acts of 1921, e. 136, 42 Stat. 227; 19^4, c. 
234, 43 Stat. 253; and 1926, c. 27, 44 Stat. 9. (See 
Regulations 62, Art. 293; and Regulations 6q and 
69, Art. 292.) Other provisions of these regula¬ 
tions have also consistently limited expenses which 
are deductible as ordinary and necessary ones in 
carrying on a business to those which may be classi¬ 
fied as current operating expenses in producing 
income . (See Regulations 62, Arts. 101-111; Reg¬ 
ulations 65 and 69, Arts. 101-112; Regulation^ 74, 
Arts. 121-132.) I 


Such long administrative practice is entitled to 
great weight (Williams v. Burnet, 59 F. (2d) 357 
(App.D.C.)) particularly as Congress in enacting 
new revenue statutes has made no changes in the 
above provisions and so has impliedly given its 
approval. McCaugJm v. Hershey Chocolate Co., 
283 U.S. 488; Brewster v. Gage, 280 U.S. 327; 
Heiner v. Colonial Trust Co., 275 U.S. 232. 

The courts have generally followed the above 
regulations and have classified expenditures rr^ade 
in acquiring property or in defending title as capi¬ 
tal expenditures. Such was the holding of this 
Court in Williams v. Burnet, supra, in whicfc it 
was said (p. 358) : 

In our opinion the fees and costs paiq. by 
appellants in the prosecution of their clkim 
for compensation do not answer to the de¬ 
scription of “ ordinary and necessary I ex- 
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penses paid or incurred * * * in car¬ 
rying* on any trade or business.” * * * 

The expense of the prosecution of their 
claim to compensation for the taking of their 
property was not incurred in carrying on a 
trade or business, or in producing or pro¬ 
tecting taxable income. At most it was a 
capital expense in the protection of their 
rights arising from the ownership of the 
property. (Italics supplied.) 

The same conclusions were reached in Browner 
v. Burnet, 63 F. (2d) 129 (App.D.C.); Hutchings 
v. Burnet, 58 F. (2d) 514 (App.D.C.); Murphy Oil 
Co. v. Burnet, 55 F. (2d) 17, 26 (C.C.A. 9th), af¬ 
firmed on other grounds, 287 U.S. 299; Blackwell 
Oil d Gas Co. v. Commissioner, 60 F. (2d) 257 
(C.C.A. 10th). 

The fact that an expenditure does not increase 
the value of the property or does not result in ad¬ 
vantage to the taxpayer does not prevent it from 
being classified as a capital expenditure. Parkers¬ 
burg Iron <f* Steel Co. v. Burnet, 48 F. (2d) 163 
(C.C.A. 4th); King Amusement Co. v. Commis¬ 
sioner, 44 F. (2d) 709 (C.C.A. 6th). These deci¬ 
sions answer the contention of petitioners that the 
fees here i were not capital expenditures (1) be¬ 
cause they did not represent a conversion of capital 
from one form into another and (2) because they 
were incurred to get possession of something which 
already belonged to the petitioners. These objec¬ 
tions are also amply met by the eases and regula- 



19 


tions cited above. For administrative interpreta¬ 


tion in support of the Government’s views seel 
1319, 1-1 Cumulative Bulletin 196. 


I.T. 


CONCLUSION 

It is respectfully submitted that the decisions of 
the Board of Tax Appeals are correct and shpuld 
be affirmed. 

Sew all Key, 

J. Louis Monarch, j 
Louise Foster, j 
Special Assistants to the Attorney General . 

October 1933. 
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